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THE CONCEPT OF LEGALITY IN INTERNATIONAL 
ARBITRATION. 

The movement for the creation of a definite and permanent organ 
for the authoritative declaration of international law in contro- 
versies between states involves in it a transition from the concept of 
moral to that of legal obligation. The cardinal element in the 
concept of legality, that which distinguishes moral duty from legal 
obligation, is that in the latter case the duty is not enforced only 
through a general sentiment of right, but through a definite organiza- 
tion. An obligation may be said to be legal when in its determina- 
tion and enforcement, definitely constituted organs are active. The 
obligation of a moral, ethical, or social duty, which is backed only 
by the general sentiment of the community, may be felt just as 
strongly by individuals as the legal obligation which is determined 
by a definitely appointed body of men. Yet this very definiteness 
of organization serves to impart greater strength, or at least rigidity, 
to the legal principles. 

The development of international arbitration and judicature, as 
has often been pointed out, tends to follow by analogy the develop- 
ment of private law and of national courts. But in applying this 
analogy, sufficient care is not always exercised in appreciating the 
differences that will, after all, distinguish international judicature 
for a long time to come from that which adjudicates upon contro- 
versies between individuals. In the development of international 
arbitration three principal stages — two already achieved and a third 
possible — may be distinguished. International law was respected 
even before there had been established definite tribunals, because of 
the fact that men in responsible positions, upon whom the affairs of 
nations depend, feel the need of guidance and want the weight of 
responsibility shared by society in general through accepting the 
judgments of society as they have expressed themselves in past action. 
Therefore, even before there were any agreements of a formal kind, 

diplomats and statesmen aimed at uniformity in their action and 
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sought help from the study of precedents. In case of war, each 
government would issue to its officers instructions based upon the 
accepted ideas of international duty. This is one way of enforcing 
international law: to expect of each government, in reliance upon 
its good sense and honor, that it give to its officials in the diplomatic, 
military, and civil service such orders as will insure the carrying out 
of international duties. Up to this point, each nation fully deter- 
mines for itself what interpretation it will give to its obligations 
under international law. In the second stage of development, in 
which we find ourselves today, there are created definite international 
tribunals which may assist nations in ascertaining in particular cases 
what is legal, just, and right to do. Thus there enters the first 
element of legality, the presence of a definite organ, a group of men 
authorized by international society to determine obligations under 
international law and justice. The engagements to submit to this 
judicature are voluntarily entered into ; and for the enforcement of 
judgments, international society still relies on the sense of honor of 
individual nations, backed in extreme cases by the right of the 
offended to make war. The third, possible, stage of development 
would have come about when international society had so strongly 
organized itself that it could compel the attendance of individual 
states before the international tribunal; and when it could, through 
its own organization, enforce the judgments of the latter. In this 
stage the individual nation would no longer determine for itself what 
conduct is to be considered just and legal ; this will be taken out of 
its hands; the international court will authoritatively determine for 
its guidance what is justice in international affairs. Although it is 
perfectly clear what a great difference separates this final stage from 
the one preceding, what a fundamental transition would be involved 
in passing from the one to the other, yet in the confusion of loose 
thought many advocates of arbitration talk as if this last stage had 
already been reached, or at least was immediately accessible. It 
would, therefore, seem necessary to attempt a clear analysis of what 
would be involved in such an arrangement, by which international 
obligations would be entirely assimilated to those of municipal law. 
This is not to say that it is not possible or even probable that this 
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stage might be reached even within a comparatively short time. The 
creation of definite, formal institutions of international judicature 
certainly tends in this direction. But for the avoidance of confusion, 
self-deception, and exaggerated expectations, it is necessary to appre- 
ciate the difficulties which yet have to be overcome before we have 
reached a stage of self-enforcing international judicature. 

In a sense, the concept of legality is applicable in all three stages, 
which we have reviewed. Even in the first, where each nation for 
itself independently enforces the international law, this is true in 
a two-fold way. The international law principles accepted by the 
nation and determined by its courts are law in every sense of the 
word to the subjects and citizens ; but nations will usually go farther 
and ascribe juridical force to international law principles, supported 
by universal consent, dealing with them by analogy to legal rights 
and duties and insisting upon the fulfilment of legal obligations on 
the part of other governments. When international judicial com- 
missions and tribunals come into existence, a great impetus is given 
to applying the concept of legality to international matters. Such 
bodies, composed in the main of trained jurists, will naturally deal 
with international controversies in the light of legal reasoning and 
from the point of view of legal principle. By reflex action this will 
strengthen among the independent states the sense of legal obliga- 
tion, so that in a real and effective way the ground is prepared for 
a condition when the judgment of international society will be strong 
enough authoritatively to establish itself. 

Turning now from this general view of the situation to the details 
in the development of international judicature, we shall have to 
make a number of distinctions which will enable us the better to 
judge of what is immediately attainable. International arbitration 
has now been practiced for fully a century. It has become an insti- 
tution without which the modern world could not easily get along. 
The presence of a long line of decisions in international matters has 
begun to exercise a definite influence, and they have rendered avail- 
able to the international jurist a large number of precedents in which 
questions of legal obligations are reasoned out. The materials col- 
lected by Professor Moore, Mr. Ralston, and others, will form the 
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point of departure for an entirely new development in international 
law. Treatises on this subject in the future will be positive rather 
than theoretical, employing the inductive method that will draw 
from the wealth of precedent now available, principles which have 
been tested in action and rules the bearing of which has been appre- 
ciated in the conduct of practical affairs. We are beginning to have 
a body of international arbitral law. 

The characteristic feature of international arbitration during the 
first century of its existence is that it relates almost entirely to the 
claims of private individuals. This was the field in which the idea 
of legal obligation could be most easily introduced without giving 
offense to national sensitiveness. The jurisprudence of international 
arbitral commissions has based itself squarely upon the principle that 
the interest of the state in such cases is that of the protector of its 
citizens, but not of a suitor in direct interest. Claims, therefore, 
have not been entertained unless the claimant had been, at the time 
when his right of action accrued, a citizen of the state representing 
him. On the other hand, if a claimant had divested himself of his 
original citizenship, his case did not survive to the government which 
originally might have urged it, nor, of course, did it accrue to the 
new sovereign of the person in interest. 1 As a general rule the com- 
missions have refused to consider the nations as directly involved. 
They would even lay aside, without adjudication, money claims be- 
tween governments ; 2 and they have been quite unanimous in decid- 
ing that indignities or insults to a nation, which might be involved 
in the facts before them, lay beyond their jurisdiction, unless they 
should be in terms charged to take up such a matter. Commissions 
enlarged upon the difficulty of measuring in money, indignities put 
upon a flag or injuries to a country. Such matters were considered 
to be proper for diplomatic agencies only. 

The study of the materials of international arbitration thus far 
accumulated will make clear the importance of the step we have 
already taken in creating tribunals that are to adjudicate upon con- 

i " Naturalization transfers allegiance, but not existing state obligations." 
Abbiatti case, Moore, Int. Arb., Vol. 3, p. 2347. 

2 The Alleghanian, Moore, Int. Arb., Vol. 2, p. 1624. 
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troversies between states in which more than private claims are in- 
volved. Such matters as the direct responsibility of one state to 
another for the acts of its officials or citizens, disputes as to bound- 
aries, rights of navigation, and international servitudes, even matters 
affecting the dignity of a state, are now, in the normal course of 
events, to be adjudicated upon by international tribunals. This 
indeed is a great progress compared with the stage when nations were 
only willing, as a matter of convenience, to submit private claims to 
international arbitration. It stands for a far deeper respect for inter- 
national justice, a readiness to suppress national prejudices in favor 
of a calm and judicious determination of international troubles. 

There is, however, one thing which must clearly be borne in mind : 
the international judicature thus far established is still voluntary, 
although it will undoubtedly tend more and more to become the 
normal method followed in all but exceptional cases. But compared 
with national judicature, it is only a civil action that is admissible 
between states. There is as yet not the remotest idea of anything 
resembling a criminal action against states, or of a jury of present- 
ment by which offending states can be brought to justice. Yet in 
much of current popular literature on the subject the matter is 
treated as if there had already been established, or there were in 
the way of immediate establishment, a coercive system of judicature 
analogous to criminal procedure. As yet a complainant state can not. 
even compel the defendant to appear before an international court, 
much less can a nation move against another just because it conceives 
that a general international duty has not been complied with, or an 
international offense has been committed. In this lies an important 
limitation of the present possibility of international arbitration. An 
act which may appear to be illegal, such as the suppression of an 
independent government or the recognition of a new state formed by 
successful revolution, would in most cases not be subject to arbitra- 
tion, even should the most general models of arbitration treaties be 
adopted. We may ask, how would it be possible for any nation 
objecting to the suppression of Korean independence by Japan to 
bring this matter before an international tribunal, except in a very 
incidental way as its commercial rights were affected? The new 
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status of Korea rests upon treaties formally concluded by the govern- 
ment of that country itself. It is also difficult to see how the recog- 
nition of a new state as, for instance, of Panama, could be made the 
subject of international arbitration under present conditions. But 
by analogy to purely civil actions, international arbitration could 
be applied only in cases where two nations bound by arbitration 
treaties were affected in their mutual rights. It would not give 
opportunity for a third nation, by itself or through an international 
jury or commission, to bring complaint in order to avenge some 
injury in which it was not directly concerned. 

In the drafts for general arbitration treaties recently submitted 
by the American Government, the term " justiciable " is used, it 
being provided that arbitration shall not be obligatory in case one 
of the nations considers the subject-matter of controversy not inter- 
nationally justiciable. It will be necessary to determine how far 
this new terra coincides in its application with the concept of legality. 
Legality in international law has heretofore, in the absence of au- 
thoritative judicial and legislative organs, been associated with the 
idea of universal acceptance or custom. When it was appealed to 
at all, the question of its existence could be determined in an un- 
equivocal way only upon this basis. As a matter of fact, of course, 
individual nations would constantly argue for their particular view 
of legality as being universally controlling on account of superiority 
of reasonableness, if they could not claim for it general acceptance. 
Down to the very present, therefore, the idea of legality has not been 
definitely dissociated from what in the judgment of individual 
nations may seem moral, just, or convenient. It is, however, ap- 
parent that clear thinking demands that the term legal should be 
associated with some such definite external criteria as universal 
acceptance or declaration by a definite, authoritative tribunal. In 
this sense comparatively few principles of international law can be 
said to have achieved the status of recognized legality. This matter 
was well illustrated by the recent controversy between England and 
Germany concerning claims for injuries suffered by German subjects 
during the South African war. The German Government held that 
the question of liability involved was clearly legal in nature, and 
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could be determined with reference to acknowledged legal principles 
and by legal reasoning. This is true when we conceive of legality 
in its formative stage, as being developed out of concepts of justice 
and right and by the application of analogies from other fields. But 
the British Government claimed that in this case there could not be 
asserted a legal liability because international responsibility had 
not in such cases been universally recognized and, more specifically, 
had not been officially admitted by the British Government itself. 
The German Government then replied that the question as to whether 
legal liability existed ought itself to be considered a legal question 
to be determined in a preliminary way by the Hague Tribunal. 
This is really the essential point : if the idea of legality is no longer 
dependent upon universal and specific recognition by every indi- 
vidual state, but may be determined by an international organ, then 
it is clear that we have entered upon a new stage in the development 
of international law. The position of the German Government 
would seem to be correct in this sense : that if international treaties 
recognize the existence of legal obligations, the question of legality 
itself must be determined by standards other than the inclinations 
of individual nations; that is, it is properly a question for inter- 
national adjudicature. 

It is apprehended by many writers, among whom Mr. Baty may 
be cited, that the application of the concept of legality in interna- 
tional arbitration is inopportune and dangerous, as it involves the 
subjection of the flexible life of the state to the rigid criteria of legal 
reasoning. They object to having the atmosphere of civil law courts 
brought into international affairs. It is true that the development 
of law, both in Bome and in England, has followed out certain very 
rigid standards. We need only think of the doctrine of consider- 
ation and of real property law in England. In awarding its reme- 
dies, the English common law has strictly adhered to the idea that 
nothing could be measured in terms of law that did not have money 
value. Actions were, therefore, not allowed unless pecuniary dam- 
ages could be alleged. We have noted the reflex effect of this reason- 
ing in the reluctance of international commissions to take up ques- 
tions of national dignity and honor, which manifestly can not be 
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adjusted according to mere money standards. But it must be remem- 
bered that the other portion of English law, the system of equity, is 
more flexible in its remedies, that it grants injunctions and decrees 
specific performance. The general concept of equity is, of course, 
even broader than that contained in the English system of that 
name. It involves the application of general standards of justice, 
and the determination of what in good faith ought to be performed. 
Questions involving such considerations have now already come be- 
fore international tribunals. The Casa Blanea controversy involved 
the relations of two sovereign Powers and might well have impli- 
cated their dignity and honor. The Hague Tribunal, in determining 
upon this matter, did not give a fixed law judgment against either 
party. Its decision was rather of the nature of a determination as 
to the justice of individual acts. It determined where the bounds 
of right had been disregarded, and left it to the sense of justice of 
the two nations involved to see to it that similar occurrences were not 
repeated. 

It will be seen, therefore, that in international arbitration the 
concept of legality tends to broaden out into interpretations which 
are based upon ideas of equity, justice, and fair dealing. The term 
" justiciable " is, therefore, not confined to what is legal in the strict- 
est sense of the word, but it also, if we consult the recent, experience 
of nations, would be held to cover any matters in which a definite 
ascertainment of international duty and propriety is desirable. 
Whenever the rightfulness and justice of conduct is capable of deter- 
mination by a body of impartial judges, a judicial question exists. 
To confine the word " justiciable " to narrower, purely legal limits 
would be dangerous in several ways. Frequently a nation would 
deny the strict legality of an obligation which would nevertheless 
appeal to it as just and reasonable. On the other hand, the close 
adherence to the concept of legality would lead to rendering the in- 
terpretations of international courts too rigid and nations would be 
reluctant to submit their affairs to determination upon too narrow 
a basis. 

But it would seem that in superimposing the term " justiciable " 
upon that of legality, we are losing that concreteness and definiteness 
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which any judicature must possess in order to be effective. After 
all, is the court to be a diplomatic body balancing international 
prejudices, or a great impartial authoritative tribunal, holding the 
balance of justice equally to all ? It is undoubtedly true that if we 
are to have an effective international judicature, its ultimate criterion 
must be that of legality. It must approach questions with the pur- 
pose of determining a rule that will be so universally acceptable that 
it may be said to form the basis of a legal obligation. But as inter- 
national law is still in its formative stage, to deny the court at this 
time the broadest functions of equity would be to jeopardize the 
normal development of the international community. Legality is 
the center, the core, the ultimate criterion of judicature ; to establish 
it in the wisest and broadest manner there will be necessary a constant 
resort to principles of equity. Although international judicature 
as yet does not have its sword, it has the balances in which rights 
and duties will be measured by definite standards. 

Considering that the concept of legality is and must remain the 
center of international judicature, though it will be interpreted in 
a broad and equitable fashion, it is clear that certain questions occur- 
ring between nations will not be subject to judicial decision. What 
are the questions that in ordinary cases will not be looked upon as 
internationally justiciable? First of all there is the principle of 
sovereignty itself. Sovereignty is not a question of law, but of fact. 
When a given political society has the faculty of organizing itself 
on a basis of lasting power and efficiency, it will be recognized, as a 
matter of fact, and legal duty and obligations will flow from such 
recognition ; but it is impossible to determine by legal standards alone 
the existence of sovereign power. International judicature, there- 
fore, will not, at least until the idea of international criminal re- 
sponsibility has been introduced, be able to deal with questions involv- 
ing the maintenance, recognition, and extent of sovereignty. This 
fact itself will prevent that ossification which many people fear as 
the result of the strengthening of international organization and law. 
Each sovereign society still has to rely upon the virtue within itself 
alone for the maintenance of its political power. The vital facts of 
population and settlement it will also be difficult to subject to arbitral 
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tests. Only a few months ago a member of the Australian cabinet 
declared that his country would always refuse to arbitrate the ques- 
tion of exclusion. The matter of the distribution of populations over 
the globe will be determined yet for a while by other forces than 
legal rules. This is also true of such great national policies as that 
which is known as the Monroe Doctrine. Territory in the Americas 
might be acquired in a perfectly legal way by an outside Power, yet 
the United States would manifestly never submit a case of this kind 
to arbitration. The recognition of new governments, the size of 
armaments, all those facts which involve directly the power of a 
state to maintain and defend itself, lie beyond the field of arbitration. 
Should war occur, the terms of the treaty of peace may seem to the 
conquered nation harsh and unjust ; yet it will not be heard to allege 
that these provisions are invalid as obtained by the duress of war. 
Peace itself would be impossible if treaties of peace could not be 
concluded. In all this we are thinking of the present situation when 
international unity is indeed growing strong, but when it has not as 
yet been provided with a coercive organization. When international 
justice has been given a sword, then, indeed, her sway will cover 
some, if not all, of the matters here mentioned. 

At present it is necessary to remember that the ideal of a world 
law and of international justice rests as yet upon the support of 
strong nations. Even should a posse comitatus be formed for the 
enforcement of international judgments, it would still, for a time, 
not be a unified body, but composed of the forces of independent 
nations acting conjointly in the support of common ideals of justice. 
To some it may seem disappointing that we have not passed beyond 
this stage ; but if nations continue independent, if their sovereignty 
is a matter of fact, if they even may make war, it is also true that 
they are bearing a heavy weight of responsibility; that only in a 
measure as they maintain their efficiency, the moral fiber of their 
life, and a just social organization, can they hope to retain that politi- 
cal power now entrusted to them. Indeed, among the highest duties 
of a modern state, not extraneously derived, but an outgrowth of 
its very being, is the call to take part in and to support the develop- 
ment of international justice. 
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In the development of international judicature, the ideal of legal- 
ity, that precious heritage of orderly civilization, is beginning to 
enter upon final fruition. Divested of national formalism, it will 
be applied to the relations of the entire world in that broad spirit in 
which already the Romans viewed universal society. Giving aid to 
human forces, it will strive to preserve and foster their life, rather 
than to restrain them in dead formalization. International jurists, 
called to be members of these great tribunals, will have the dignified 
and elevating task of putting into forms of stable and acceptable 
principle the generous impulses of contemporary humanity toward 
normal and peaceful relations among all mankind. 

Paul S. Reinsch. 



